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DECISION AND ORDER

K & K Recycling, Inc. (K & K) contestsacitationissued by the State of Al aska,
Department of Labor (Department) following a workplace accident involving a K & K
employee at the Alpine Oil Field at Prudhoe Bay on February 3, 1999.

The Department's citation alleges that K & K violated Alaska Statute
18.60.058(a) by failing to timely report an accident resulting in the hospitalization of one of its
employees. Thealleged violation was classified as"serious’ and amonetary penalty of $1,500

was assessed.
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K & K contested the citation as permitted by law. A hearing was held beforethe
Occupational Safety and Health Review Board in Fairbanks on September 21, 1999. The
Department was represented by Assistant Attorney General Toby N. Steinberger.
K & K Recycling wasrepresented by its president, Bernie Karl. Both parties submitted witness
testimony, documentary evidenceand oral arguments. Upon consideration of the evidence and
arguments of the parties, the Board makes the following findings of fact, conclusions of law
and order in this matter.

FINDINGS OF FACT

1. On February 3, 1999, K & K was performing work as a subcontractor at
the Alpine Oil Field operated by ARCO Alaska, Inc. at Prudhoe Bay, Alaska.

2. Oneof K & K'semployees, Homer White, was injured while helping to
move a40' x 54' ATCO shop building. Accordingto ARCO'saccident investigation report, when
the building was loaded onto alowboy trailer, the overhead door roller accidentally gave way
dueto excessive snowload and jarring of the building, causing the door tofall approximately 12
feet on top of White and trgpping him underneath. (Ex. B.)

3. Whitewasairlifted to Anchorage where he was hospitalized for about one
to two weeks. He sustained afracture of hisright leg, alower spineinjury, and ahead injury.
(Ex.5.)

4. According to K & K president Bernie Karl, a"Report of Occupationa
Injury or llIness’ form regarding White's accident was filed with the workers compensation

officeat the Department of Labor on the day after theaccident. (Ex.5.) However, Karl stated

Docket No. 99- 2126 Page?2



that no separate report of the accident was made to the Department's occupational safety and
health (OSHA) office because he was unaware of the OSHA accident reporting requirement.

5. On February 12, 1999, nine days after White's accident, OSHA
enforcement officer Pat Laakso first learned of the accident by word of mouth. He contacted
Bernie Karl, who was cooperative and provided information about the accident. When Laakso
explained the OSHA accident reporting requirement, Karl indicated hewasnot familiar withthe
requirement. Karl noted that the Department's occupational safety and health poster, which
must be posted in aprominent place at an employer'sworkplace, doesnot specifically mention
the reporting requirement. (Ex. A.) However, the back side of the workers compensation
reporting form, whichK & K filed with theworkers compensation office, describesthe OSHA
reporting requirement. (Ex. 3.) Karl also acknowledged having a copy of the Department's
"Emergency Information” sheet, which states: "All seriousand fatal injuries must be reported
immediately to the Alaska Department of Labor, Division of Labor Standardsand Safety.” (Ex.
8.)

6. Theaccident wasinvestigated by ateam of representativesfrom ARCO, K
& K and other subcontractors. The investigation began shortly ater the accident and took
several days. According to Bernie Karl, who was a member of the investigation team, the
investigation covered every aspect of the accident and recommended several corrective
measures. Theinvestigation team'sinitial report classified the"risk rank™ of White'sinjury as

"high." (Ex.9.) Theteam'sfinal report, however, downgraded theinjury risk to "medium.” (Ex.
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B.) Atthehearing, Whiteindicated he was still off work dueto hisinjuries but planned to go
back to work soon.

7. On March 25, 1999, upon compl etion of the Department's review of the
accident, a citation was issued to K & K for failure to comply with the injury reporting
requirementsin AS 18.60.058(a). The violation was classified as "serious' and a penalty of
$1,500 wasassessed. (Ex. 1.) Noother violationswere cited in connection with the accident.

8. Both enforcement officer Laakso and assi stant enforcement chief Mike
Russell agreed that K & K's reporting violation was not serious in nature. However, the
violationwasclassified as"serious’ becausefedera OSHA guidelinesfor thistype of violation
providefor amandatory penalty and the Department's computer program would not permit the
violation to be classified as "other than serious" and till carry amonetary penalty. (Ex. 4.)

9. The Department calculated the monetary penalty under its penalty
assessment guidelines. The unadjusted penalty of $5,000 was reduced by 60 percent based on
K & K'scompany sizeand by 10 percent based on itshistory of no prior violations, resultingin
afinal assessed penalty of $1,500. No penalty reduction was awarded for good faith because
under the penalty guidelines, agood faith reduction may not be applied to a serious violation.

10. Homer White, the accident victim, testified favorably about K & K's
safety program. Hehasworked for K & K on the North Slope for about six years. According
to White, K & K provides considerable saf ety training to itsemployeesand hasawritten saf ety
program covering its activities. Employee safety meetings are held each work day. White

testified that BernieKarl wasa"tyrant” whenit cameto safety mattersand would not hesitate to
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discipline an employee for a safety violation. Thiswas the first accident involving aK & K
employee on the North Slope.

CONCLUSIONSOF LAW

Alaska Statute 18.60.058(a) provides:

Reportingof injuriesand illnesses. (a) In the event of an employment accident that isfatal to
one or more employees or that results in the in-patient hospitalization of one or more
employees, the employer shall report the accident orally by telephone or in person to the
nearest office of the division of labor standards and safety or by telephoneto the federal toll-
freenumber provided by thedivision. Thereport must relate the name of the establishment, the
location of the accident, thetime of the accident, acontact person and the tel ephone number of
the contact person, abrief description of the accident, the number of fatalities or hospitalized
employees, and the extent of any injuries. The report must be made immediately but in no
event than eight hours after receipt by the employer of information that the accident has
occurred. However, if the employer first receives information of a fatality or in-patient
hospitalization of one or more employees eight or more hours after the accident but within 30
days after the accident, the employer must make the report within eight hours after receiving
information of the fatality or in-patient hospitalization. This subsection does not apply to an
employer that first receivesinformation of afatality or in-patient hospitalization morethan 30
days after the accident.

While the Alaska Occupational Safety and Heath Act (AS 18.60.010-.105) is generally

modeled after the federal OSHA law (29 U.S.CA. ' ' 651-678), we note that the accident
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reporting requirement in AS 18.60.058(a) is stricter than the parallel federal regulation in 29
CFR." 1904.8 (1997). Alaskalaw requiresan employer to report the hospitalization of one
or more employees after an accident, whereasthefederal regulation requiresreporting of only
those accidents which result in the hospitalization of three or more employees.

We aso note that AS 18.60.058(a) requires reporting to the Department's
divison of labor standards and safety, as distinguished from the divison of workers
compensation. The OSHA reporting requirement is distinct from the requirement in AS
23.30.070(a) to report employeeinjuriesto the workers' compensation office within 10 days
of an employer's knowledge of the injury. The workers' compensation injury report form
specifically notifiesemployersof the separate OSHA reporting requirement (Ex. 3).! Although
both the OSHA and theworkers compensation programs are administered by the Department of
L abor, reporting an employeeinjury to the workers' compensation office does not satisfy the
separate legal requirement to report the injury or accident to OSHA. As explained by the
Department, the purpose of the OSHA reporting requirement is to allow for the prompt
investigation of employee accidents and the preservation of material evidence or witness
testimony.

It is undisputed that K & K failed to timely report the White accident to the
OSHA office. K & K assertsthat it was unaware of the OSHA reporting requirement, and that if

100 small employersin Alaska were contacted, not one would be aware of the requirement.

! The OSHA reporting requirement described in the workers' compensation injury report form appears to be out of
date and does not incorporate the change from 24-hour to 8-hour notification adopted in 1997. We recommend that the
Department update this information in the workers' compensation injury report form.
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However, evenif thisassertion weretrue, itisafundamental principlethat ignorance of thelaw
is no excuse. In this regard, we note that the OSHA reporting requirement is contained in
OSHA statute, which carries even greater weight than an administrative regulation or policy
manua. All employersin Alaskaare expected to befamiliar withthe OSHA lawsand standards
applicable to them. While we believe the Department could do a better job of informing
employersof the accident reporting requirement, we are compelled by the undisputed facts of

thiscasetofind that K & K wasinviolation of AS 18.60.058(a).
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However, the Department fails to persuade us that the violation was properly
classifiedas"serious." Under AS18.60.095(b), "aseriousviolationisconsidered toexist if the
violation creates in the place of employment a substantial probability of death or serious
physical harm." Wedo not believethat K & K'sfailureto report the accident and injury to Mr.
White created asubstantial probability of death or serious physical harmintheworkplace. This
violation wasregulatory in nature and did not have animmediate or direct impact on the saf ety
or hedlth of K & K'semployees. Moreover, thefederal OSHA guidelinesprovidethat an " other
than serious’ citation should beissued for thistypeof violation. See Exhibit4. Theinability of
the Department's computer program to implement this guideline is not alegitimate reason to
classify theviolation asserious. Both of the Department's enforcement officersat the hearing
agreed that the violation was more in the nature of a non-seriousviolation. Accordingly, we
reclassify the violation as "other than serious.”

Further, we conclude that no monetary penalty should be imposed for this
violation. Under AS 18.60.095(c), an employer who violates the Alaska OSHA Act in anor-
serious manner "may" be assessed a civil penalty of up to $7,000. We find this penalty
provision to be discretionary rather than mandatory.> We further find that mitigating
circumstances exist which make a monetary penalty inappropriate. K & K has agood safety
record and appears to have agood safety program in place. We credit Mr. White's testimony

regarding K & K'ssafety program, taking into account that he wasthe unfortunate victim of this

2 we recognize that the federal OSHA guidelinesimplementing the similar federal reporting requirement provide that
the unadjusted penalty "shall" be $5,000. See Exhihit 4.
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accident. We aso note that Mr. Karl was actively involved in ARCO's investigation of the
accident immediately after it happened, and promptly reported the injury to the workers
compensation office. Moreover, ARCO's investigation of the accident appears to have been
timely and comprehensive, mitigating any harm caused by the delay in reporting the accident to
OSHA. Finaly, wenotethat K & K wasnot cited for any safety violationsdirectly causing the
accident. In light of these mitigating circumstances, we conclude that no monetary penalty
should be imposed.
ORDER

Citation 1, Item 1 is affirmed, but is reclassified as an "other than serious’
violation with no monetary penalty.

DATED this 26th day of January, 2000.

ALASKA OCCUPATIONAL SAFETY
AND HEALTH REVIEW BOARD

By: /s
Timothy O. Sharp, Chair

By: /sl
CarlaMeek, Member
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